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December 1, 2005

VIA MESSENGER

Surrogate’s Office )
Burlington County Superior Court e

49 Rancocas Road -T‘ !‘
Room 102

Mount Holly, New Jersey 08060

Re:  Fleer/Skybox International, LLC — Assignment for the Benefit of Creditors
Docket No:  P-2005-1394

Dear Sir/Madam:

Enclosed please find Major League Basebali’s Objection to the Assignee’s
Verified Application for Order (1) Approving Redemption Program; (2) Approving
Auction Procedures and Scheduling Auction Date; and (3) Authorizing Sale of
Remaining Trading Cards.

Thank you.
Very truly yours,
PELLETTIERI, RABSTEIN AND ALTMAN
/\/ﬂkc,av( 8 h/‘m_ar\__—-.
NEAL S. SOLOMON
NSS:jg
Enclosure

cc: Honorable Ronald E. Bookbinder, J.S.C. (via Messenger)
All Parties on the Core Service List as indicated

OFFICES ALSO LOCATED IN
MOUNT HOLLY ANDO NUTLEY NJ




PELLETTIERI, RABSTEIN AND ALTMAN
100 Nassau Park Boulevard

Suite 111

Princeton, New Jersey 08543-5301

(609) 520-0900

Attorneys for Major League Baseball Properties, Inc.

In the Matter of the General Assignment
for the Benefit of Creditors of SUPERIOR COURT OF NEW JERSEY
FLEER/SKYBOX INTERNATIONAL LP CHANCERY DIVISION, PROBATE
PART, BURLINGTON COUNTY
Assignor,
DOCKET NO: P-2005-1394
to

WARREN J. MARTIN JR.,

L d

Assignee.

CERTIFICATION OF SERVICE

April Bogucki of full age, hereby certifies as follows:

1. | am a paralegal with the law finm of Pellettieri, Rabstein and Altman, co-
counsel for Major League Baseball Properties. Inc..

2. On this day, I forwarded for filing, via Messenger, an original and two
copies of the within Objection with the Surrogate’s Office, Burlington County Superior
Court, 49 Rancocas Road, Room 102, Mount Holly, New Jersey 08060.

3. On this day 1 also forwarded, via Messenger, one courtesy copy of the
foregoing Objection to the chamber’s of the Honorable Ronald E. Bookbinder.

4, On this day, I also forwarded via e-mail a copy of the foregoing Objection

to Warren J. Martin, Jr. at WIMd@pbnlaw.com.

3. On this day, I also served all parties on the Core Service List, as indicted

therein, a copy of the foregoing Objection.




6. I hereby certify that the foregoing statements made by me are true. 1am

aware that if any of the foregoing statements made by me are willfully false, I am subject

to punishment.

Dated: December 2, 2005 ,w/u & ﬁm( & /g,
APRIL BOGUCKI f




Neal S. Somomon, Esquire

PELLETTIERI, RABSTEIN AND ALTMAN

100 Nassau Park Blvd., Suite 111

Princeton, New Jersey 08543-5301

(609) 520-0900

Attorneys for Major League Baschall Properties, Inc.

In the Matter of the General Assignment
for the Benefit of Creditors of SUPERIOR COURT OF NEW JERSEY
FLEER/SKYBOX INTERNATIONAL LP CHANCERY DIVISION, PROBATE
PART, BURLINGTON COUNTY
Assignor,
DOCKET NO: P-2005-1394
to

WARREN J. MARTIN JR., W=

Assignee.

OBJECTION OF MAJOR LEAGUE BASEBALL PROPERTIES, INC.

TO VERIFIED APPLICATION FOR ORDER (1) APPROVING REDEMPTION
CARD PROGRAM; (2) APPROVING AUCTION PROCEDURES AND
SCHEDULING AUCTION DATE; AND (3) AUTHORIZING SALE OF

REMAINING TRADING CARDS

Major League Baseball Properties, Inc. (“MLBP”) hereby submits this objection
to the Verified Application for Order (1) Approving Redemption Card Program; (2)
Approving Auction Procedures and Scheduling Auction Date; and (3) Authorizing Sale
of Remaining Trading Cards (the “Redemption Application™), filed by Warren J. Martin
Jr. (the “Assignee™), Assignee for the Benefit of Creditors of Fleer/Skybox International
LP and Assignee for the Benefit of Creditors of Fleer Collectibles, LLC {collectively,
both entities shall be referred to herein as “Fleer”). In support of this limited objection,

MLBP states as follows:

LACA_720465.1




INTRODUCTION

A court-approved auction was held on July 14, 2005, for certain assets and the
opposition of MLBP was resolved by a stipulation entered into by the Assignee and
MLBP before the hearing. The sale was approved by the Court at a hearing held on July
15, 2005. The sale closed on July 19, 2005 and the Assignee has received the sale
proceeds of $6.1 million.

A second Court-approved auction was held on September 9, 2005, pursuant to
which the Assignee sold substantially all of the remaining assets, and the opposition of
MLBP was resolved by a stipulation entered into by the Assignee and MLBP before the
hearing. The sale was approved by the Court on September 13, 2005, and the Assignee
received the sale proceeds of $913,000.

A third Court-approved auction was held on September 30, 2005, pursuant to
which the Assignee auctioned the digital images and photographic slides that were
removed from the second auction, and the opposition of MLBP was resolved by a
stipulation entered into by the Assignee and MLBP before the hearing. The Court
approved the sale of the baseball-related photographic slides at a hearing on October 14,
2005, and the Assignee received sale proceeds of $53.000 from the sale.

Until June 17, 2005, when the Petition for Proceedings on Assignment for the
Benefit of Creditors was filed in this case, Fleer produced and distributed sports trading
cards, and sports memorabilia and collectibles. Until May 24. 2005, Fleer produced,
under non-exclusive licenses with MLBP (as the exclusive licensing agent for the various
Major League Baseball affiliates) (“MLBP Licenses”), baseball trading cards, and

baseball memorabilia and collectibles, each featuring certain specified names, word




marks, logos, uniform designs, mascots, images, colors and color combinations, trade
dress, characters, symbols, designs, likenesses and visual representations associated with
the various Major League Baseball-affiliated entities and their products and services
(hereinafter, “Major League Baseball Marks™).

These non-exclusive licenses permitted Fleer to manufacture, distribute, promote
and advertise specifically enumerated products (the “Licensed Products™) using
specifically enumerated Major League Baseball Marks. These licenses also gave MLBP
the right to inspect all Licensed Products and related packaging before they were sold (as
well as all advertising materials making use of the Major League Baseball Marks), and
the right to evaluate any distributor to whom Fleer proposed to sell the Licensed
Products. This ability to control the quality and consistency of Licensed Products, and to
control the character and appropriateness of the distributors who sell these Licensed
Products to the public, is essential to MLBP's ability to protect the value of the Major
League Baseball Marks.

On May 24, 2005, MLBP terminated Fleer’s license agreements and its ability to
use the Major League Baseball Marks. This termination was undertaken by MLBP
pursuant to the terms of the MLBP Licenses, due to Fleer’s failure to pay the royalties
and other compensation, and its failure to submit the periodic statements due under the
MLBP Licenses. Thus, as of May 24, 2005, Fleer had no MLBP License and no right to
use the Major League Baseball Marks in any commercial manner, including, without
limitation, advertising, manufacturing, and distributing Licensed Products. Accordingly,
at the time that Fleer assigned its assets to the Assignee, the assignment did not convey

any right to sell Licensed Products.




Nevertheless, in the Redemption Application, the Assignee has requested
authority to sell Licensed Products which make use of the Major League Baseball Marks
in a sale that purports to transfer Licensed Products free and clear of liens, claims and
encumbrances. Although the Assignee agreed in the prior auctions, as a condition to
selling the Licensed Products, (a) to require the buyers to sign written Acknowledgments
that (i) the items to be sold at auction are subject to MLBP license agreements, and (ii)
that the buyers cannot put such items to commercial use without the prior written consent
of MLBP, and (b) to cause the Acknowledgment to be posted on the auction website, the
Assignee has inexplicably refused to do so in this case. Accordingly, MLBP has no
choice but to request that this Court issue an order denying the Redemption Application.

BACKGROUND

1. Fleer and MLBP entered into the MLBP Licenses granting Fleer a non-
exclusive license to use certain identified Major League Baseball Marks. Copies of the
MLBP Licenses have been previously supplied to the Court, and are incorporated herein
by this reference.

2, This non-exclusive license applied only to the Licensed Products to be
designed and manufactured by Fleet, each subject to prior review, approval and consent
by MLBP. See MLBP Licenses at 19 1, 10, Schedule B.

3. The MLBP Licenses included a license to distribute the Licensed Products
to consumers and specified distributors within a specified territorv: all distributors were
subject to prior review, approval and consent by MLBP. See MLBP Licenses at T11.A

4. The MLBP Licenses expressly provide that, effective immediately upon

termination Fleer has no right to continue to manufacture, promote, advertise or distribute




any Licensed Product, or to ever use the Major League Baseball Marks without a license
from MLBP. See MLBP Licenses at T 13(B), 13(DD>), 15,16, 17, 18, and 31. As a result,
the Assignee is similarly prohibited from distributing the Licensed Products.

5. Additionally, the MLBP Licenses provide that MLBP has a lien on all
Licensed Products for which money is owed to Fleer or that remain in Fleer's inventory
at the time the license is terminated. See MLBP Licenses at 9 16(C). The Assignee’s
title is subject to the lien.

6. On May 24, 2005, pursuant to the terms of the MLBP Licenses, MLBP
terminated Fleer’s license agreements. See termination letter dated May 24, 2005 (a copy
of which has been previously supplied to the Court, and incorporated herein by this
reference); see also MLBP Licenses at 9 16(B)(i), 16(B)(ii).

7. In the Redemption Application, the Assignee asks this Court to approve
the Redemption Card Program and authorize a sale of certain assets of both Fleer/Skybox
and Fleer Collectibles, to take place on March 22. 2006 (the “Auction™), including certain
baseball trading cards and inventory which include Major League Baseball Marks.
MLBP submits that, since the Assignee has no right to sell the Licensed Products, the
Auction cannot take place.

DISCUSSION

MLBP zealously protects the value and integrity of the Major League Baseball
Marks. It carefully monitors the quality and consistency of all products bearing these
Marks. All of its licenses to use these marks, including its licenses with Fleer, give
MLBP the right to inspect and approve all products and related packaging that use any of

the Major League Baseball Marks, prior to their being offered for sale to the public (as




well as all advertising and promotional materials making use of the Major Leaguc
Baseball Marks), and the right to approve all proposed distributors, prior to any
distribution to the public. all of whom would be entitled to distribute such Licensed
Products within the identified territory only.

In addition to MLBP’s right to inspect and approve the products themselves and
the distributors, MLBP has the right, among other things. to dictate compensation, the
territory of distribution, and the period during which those products can be distributed.

Underlying the MLBP Licenses are fundamental property rights — the right to own
and control the valuable, and famous, Major League Baseball Marks. Under the
trademark laws of both the United States and New J ersey, the owner of a recognized
mark has the right to control the quality of the goods manufactured and soid under the
trademark. See Iberia Foods Corp. v. Romeo, 150 F.3d 298, 304 (3d Cir. 1998); see
1T U.S.C. § 1125(a)(1)(A): N.J.S.A. 56:3-13:16(a)(1).

In the instant case, MLBP has the right to inspect the Licensed Products that the
Assignee proposes to sell, and to evaluate the distributor to which the Assignee proposes
to sell those products. The Redemption Application includes no provision for MLBP to
exercise this right. Therefore, MLBP requests that this Court deny the Redemption
Application.

Ownership of a trademark confers on the owner the right to use a particular mark
and the right to exclude others from using the same mark. See Homeowners Group, Inc.
v. Home Marketing Specialists, Inc., 931 F.2d 1100, 1106 (6™ Cir. 1991 ); La Societe
Anonyme des Parfums Le Galion v. Jean Patou, Inc.. 495 F.2d 1265, 1271 (2d Cir. 1974);

see also 11 U.S.C. § 1125(a)(1)(A); N.J.S.A. 56:3-13:16(a)(1). In addition, when a mark




is famous, the owner’s rights include the right to protect the mark against dilution under
both federal and state law. See 15 U.S.C, § 1125(¢c); N.J.S.A. 56:3-13.20.

In the instant case, there is no question that the Major League Baseball Marks are
famous -- throughout the state of New Jersey, the entire United States and, indeed, the
world. MLBP must protect against infringement and protect the Major League Baseball
Marks. MLBP fears that products bearing the Major League Baseball Marks might be
distributed in a manner that harms the consumer (poor quality; staleness, unfair
advertising), the market in general, and MLBP’s licensees in good standing.

On May 10, 2005, MLBP notified Fleer that the contractual cure period had
commenced as to Fleer’s defaults under the MLBP License. See notice letter dated
May 10, 2005 (a copy of which has been previously supplied to the Court, and
incorporated herein by this reference). Fleer failed to cure its defaults during the cure
period; accordingly, MLBP sent Fleer a notice that the MLBP Licenses were terminated.
See termination letter dated May 24, 2005 (a copy of which has been previously supplied
to the Court, and incorporated herein by this reference).

The MLBP Licenses expressly provide that, upon termination, MLBP is entitled
1o enjoin the manufacture, promotion, advertisement or distribution of any Licensed
Product (see MLBP Licenses at Y 18). As of May 24, 2005, Fleer had no license, or other
legal right, to use the Major League Baseball Marks. When Fleer assigned its assets to
the Assignee. the assignment included no such license or right. The Assignee cannot be
permitted to ignore the legitimate property rights of third partics, with respect to their
right to own, control and protect their trademarks and other intellectual property.

Therefore, the Court should deny the Redemption Application.




Lastly, MLBP has a lien on all Licensed Products held by the Assignee, including
those that the Assignee proposes to sell in connection with the Auction. and on the
proceeds of the sale of any Licensed Product (including the proceeds from the sale of any
Licensed Product at the Auction, if the Court permits such sales). Paragraph 16(C) sets
forth MLBP’s rights and remedies upon termination, and provides, in relevant part;

[MLBP] shall have a lien on any units of the Licensed
Product(s) not the disposed of by [Fleer} and on any monies
due [Fleer] from any jobber, wholesaler, distributor,

sublicensee or other third parties with respect to sales of the
Licensed Product(s).

Therefore, MLBP requests that the Court deny the Redemption Application. In
the alternative. should the Court approve the Redemption Application, MLBP requests
the Court to (a) order the Assignee to create a separate account and segregate the
proceeds from the sale of any Licensed Product, and keep those funds segregated until
the amount, and secured status, of MLBP’s claim is determined by further order of this
Court,' (b) order the Assignee to require the purchaser(s) of any Licensed Products to
sign written Acknowledgments that (i) the items to be sold at auction are subject to
MLBP license agreements, and (ii) that the buyers cannot put such items to commercial
use without the prior written consent of MLBP, and (¢) order the Assignee to cause the
Acknowledgment to be posted on the auction website.

CONCLUSION

THEREFORE, for the foregoing reasons, MLBP requests that this Court (1) deny

the Redemption Application and (2) issue an order that the Assignee may not transfer any

! At this time, MLBP has calculated that the amount that Fleer owes under

the MLBP Licenses (including future amounts now due) is approximately $2,600,000.00.




license to use the Major League Baseball Marks because Fleer’s licenses to use those
Marks were terminated on May 24, 2005. MLBP requests all other relief that is just and
proper.

Respectfully submitted,

DECEMBER 1, 2005 PELLETTIERI, RABSTEIN AND ALTMAN

By: ’V\ejji 9 (Lhm-m

NEAL S. SOLOMON, ESQUIRE

100 NASSAU PARK BLVD. SUITE 111
PRINCETON, NEW JERSEY 8543-5301
(609) 520-0900

FOLEY & LARDNER LLP

Keith C. Owens

CAL BAR NO. 184841

ONE MARITIME PLAZA. SIXTH FLOOR
SAN FRANCISCO, CALIFORNIA 94111-3409
(415) 434-4484

Attorneys for Major League Baseball Properties, Inc.
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